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January 21, 2005

Mr. Brad C. Oeutsch
Acsistant Seneral Coungel
Federal Election Sommissian
299 E. Glreet MY
Washington, DG 20483

ETEXT ATTACHMENT
Fe: Motice of Proposed Rulemaking on FPayroll Deductions by Comorgtions b2 Trade Assogiations Separate Segregated Fund

11 CFR Part 114 {Decernber 22, 20043
Dwear Mr. Deutsch: !

I arm weriting ¢n behalf of the Independent Communiy Bankers of America | [CBA ) o conwey support for the propesed b
on paymll deductions by member corporations to & trade agsaciation = =eparate seqgregated fund ( SSF .

ICEA represents the largest constituency of community banks of all sizes and charter types in the nation, and is
dedicated excluevely to promoting the interests of the community banking industry. (1Y ZBPAC is a federal PAS
established by |ICBA to raize funds to represent the community banking industry in lobbying, education and legislative
activities.

The Commiseion propeses eliminating the current probibiticn n & comoratien 5 use of payrel dedustions or check-offs
for contributions By restricted class emplayees to the separate =egregated fund [ S5F ) of 3 trade szsocistion of which
the comoration is & membsr. 11 CFR 114,842,

After reviewing the propozed rule, and considering ite implicatione for members activities and operations, 1CBA fully
supparts the rule change. Mat only will it bring legal ==nse ko a regulatory area characterized by an cutdsted and
illogical prohibition, it will increase the efficiency and effectiverness of aszociations fundraizing, and thuz empower
both the associations and the constituencies they serve.

Mathing in the Federal Election Campaign Act of 1971, a= amendad (the Act ) prohibits trade as=ociations from
soliciting contributions 1o the associgtion s S5F from appropriate personnel working at member corpomtions, provided
the member corpomtion has approved the solicitation and has not approved a solicitation by ancther trade association in
the same year. Indeed, the Act iz permissive. J3ee 2 WSO 441 bbY4WD) 11 OFR 114.8¢ch. (2%

FOC regulations explicitly state that [HQhers s nd limitatien on the method of solicting valuntary centributions ar

the method of facilitating the making of welurtary contributions which a trade association may use. 11 CFR

114.8(elr3d). Howewer, in 15976 the Commission prohibited member corporations from uzing payrell deducticons o collect
conktributions from covered personnel io a tade association s S5F. |d. [ The member corpomtion may not use a payml|
deduction or checkoff system for executive or administrative personnel contributing to the separate segregabted fund of
the trade agsociation. Y femphasis added).  This prohibition represents precisely the eant of limitation on the method

of facilitating wolurtary contributions thet 11 CFR 114.8(e33) clearly =tates does not exist.

[CBA believes this restriction is unnecessany in light of regulatory restrcrions ¢n the solicitaticen and collection of
yoluntany centributions 1o 55Fs. See 11 CFR 114.08(23(dy § A trace assoecidtion andior its separate segregated fund is
subject to the provigions of 114.5(3). 1. The Cammiszion in 11 CFR 114.5(3) establizhed =tringant restrctions on
solictations, including disciosure ohligations on the materials sert ko emplovess or members. Thess mstrictions

ensure that the process by which cortributions to 35Fs are solicited and mads is not suszeptible b abuse and that those
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galicited are nat unduly pressured or misled. By contrast, the restrction on paynall deductions serves no gsimilar
PUMPDSE.

Mot only doee the test of the etatute and the Commiesion s regulatione cast doubt on the necessity and validity aof the
payroll deduction prohibition, numerous Advizary Opinions of the Commission are in bension with the current regulatian.
The Commission has repeatedly approsed of member corperations efforts to aid in the saelicitation, collection anc
transmission of valuntary contributions to trade association 55Fs. The distination that qurrently exists in 11 CFR

114 8(elr3d) elevates form over substance and denies comarstions and trade aszociations the mast efficient means af
accomplishing a goal that is clearly permissible activity by & member corportion. For example, the Commission has
noted that 11 CFR 114.8(2)(3) appears o contemplate that executives of member comporations may collect and foreard
contribution checks for a trade association s S8F. Advisory Opinion 2003-22. In that Spinion, the Sommission penmithed
the physical collection and forwarding of contribution checks by a mamber corporation to 3 trade aesociation S3F. By
cantrast, the prahibited payroll deduction is more efficient and will impose fewer casts to achieve the very zame !
penmnigsible end: the gathenng and sending of contributiens to the rade asseciation S5F.

Likewize, the Commizsicn hag appraved of automatic deductiaons from credit union members share accounts 1o a trade
associgtion SS5F, distinguishing the deduction on the ground that the acceptable deduction was from the share accourt

and not from an emploves paymll account. Advisory Cpinion 2000-4; see also Advisory Cpinion 1528-18. This

digtinction was necessary because of the lanquage of 11 CFR 114.80&)(3) rather than any policy or principle. Similady,

the Coammigsion hae previouely found an automated collection scheme, whereby voluntary contributions to a trade
association from covered members personal checking accaunts at a bank, did not run afoul of 11 CFR 114.8[(e](3).

Achvisory Opinicn 158535, This Opinien turned on the irmelevant distinetion between an autematic payroll deduction ancd

an automatia deduction fram the same person § checking docount. None of the Opinions analyZe or even mention any policy
animating the prahibition an payrall deductions and checkoffs 2at forth in 11 CFR 114.8(2)3).

In light of so many Qpinions authorizing functionally equivalent methods for eollesting contributions, it is obvious
that thie namow prohibition eerves no principled purpeese. The Commigseion should remedy this legal digtinction by
eliminating the prohibition on payroll deductions and checkofs for othenwise permissible contributions b trade
association S5Fs.

The proposed ke will advance the public interest heyond simply harmonizing this area of the law. The new role will

allow trade aszociations. S5Fs greater acces=s o individual cantibutions fram corporations  restricted clazses, which
inzlude more and more employess who are also stockholders. Further, given the size of many trade associations and their
S3F 5, this lechnology will increase the efficiency of current fundmising activities.

For all these reazons, 'CBA strongly supporits the elimination af 11 ZFR 114.8(e) = contradictony restriction on
gontibution methods, The Commission & opiniens confirm that the prohibtien is one of form and not substance. As
suUch, the Commission should amend 11 CFRE 114,80 o permit compaorations use of payrol deductians or check-gffs for
cantrbutions by restricted clags employees ta a carporate trade a=sociation = SFF.

Sincenaly,

Ranald K. Ence
Treasurer, |CEPAS
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Fonald K. Ence

Independert Community Bankers of Amenca
1 Thormas Circle, My

Suibe 400

YWashington, DG, 20005

E-mail Address: Abigail foxghicka. ong

(1) Mearly 5000 strong, CBA memberz employ more than 225000 Americans and hold mare than =778 Gillian in azseats.

2y 441bibydn ) provides: This pamagraph shall not prevent a tade association or a separate segregated fund
established by a trade agsociation fram soliciting contributions from the stockhalders and executive or administrative

personnel of the member corporations of such trade aesociation and the families of zuch stockholders ar personnel to the
extant that such solicitation of such stockholders and personnel, and their farmilies, has been separately and

specifically approved by the member corperation imvehed, and such member corporation does not approve any such
solictation by mare than one such trade assaciation it any calendar year.
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